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REQUEST FOR FINDINGS OF FACT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 

Town of Brookline, Massachusetts 
ZONING BOARD OF APPEALS 

__________________________________________________ 
 

Premises affected:  An 10,851 square foot parcel of land, on 420 Harvard Street 
__________________________________________________ 

 
APPLICATION FOR A COMPREHENSIVE PERMIT 

UNDER GENERAL LAW CHAPTER 40B, SECTIONS 20-23 
__________________________________________________ 

 
 
420 Harvard Associates LLC, (hereinafter the "Applicant") hereby applies to the Board of Appeals 
of the Town of Brookline, Massachusetts, pursuant to General Laws, Chapter 40B, Section 20 
through 23, as amended, for the issuance of a Comprehensive Permit authorizing the applicant to 
construct 36 rental units (27 market rate and 9 affordable units) and 2,650 square foot of commercial 
space on land located at 420 Harvard Street in Coolidge Corner.  The applicant and the development 
are more particularly described in the exhibits hereto annexed and submitted simultaneously 
herewith, all of which are incorporated herein by reference and constitute the documents required to 
be submitted by Sections 30.00 and 31.00 of the Rules and Regulations of the Housing Appeals 
Committee of the Department of Communities and Development. 
 

REQUEST FOR FINDINGS OF FACT 
 
The applicant requests that the Board of Appeals make the following findings of fact in connection 
with the action of the Board on this application:  
 

1. 420 Harvard Associates LLC, a limited dividend organization within the meaning of 
General Laws, Chapter 40B, is eligible to receive a subsidy under a state or federal 
affordable housing program after a Comprehensive Permit has been granted. 

 
2. The applicant has shown evidence of its legal interest in the proposed site sufficient 

to qualify it as a recipient of a Comprehensive Permit for this site. 
 



3. Massachusetts Housing Partnership (“MHP”), will be the subsidizing agency within 
the meaning of the procedural regulations of the Housing Appeals Committee (760 
CMR:30.01(C).  

 
4. The number of low or moderate income housing units in the Town of Brookline 

constitutes less than ten percent (10%) as reported in the latest decennial census of 
the town and reported by the Department of Housing & Community Development as 
of December 5, 2014. 8.1% is the reported percentage. 

 
5. The development as proposed in the application is consistent with local needs within 

the meaning of General Laws, Chapter 40B, Section 20. 
 
The applicant respectfully requests the Board of Appeals after complying with the procedural 
requirements as provided by law, to issue to the applicant a Comprehensive Permit for the 
development.        

 
 
420 Harvard Associates LLC 
 
 
 

By: ________________________ 
Victor Sheen, Manager 
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PROJECT DATA SUMMARY 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROJECT DATA SUMMARY 
 
 
1.  Applicant 
 

420 Harvard Associates LLC (the "Applicant") has been organized under the General Laws of 
the State of Massachusetts and is qualified for the express purpose of undertaking the planning, 
development and operating of “JFK Crossing”, a mixed-use apartment development in the 
Coolidge Corner neighborhood of Brookline. The Applicant will develop 36 rental units and 
2,650sf. of commercial space on a limited dividend basis, as required under all laws and 
regulations of the Commonwealth of Massachusetts. Robert Engler of SEB, LLC, is the 
Applicant’s 40B housing consultant with extensive experience numerous housing 
developments over the past 40 years. The Applicant respectfully requests that all notices from 
the Board in connection with this Application be sent to Robert Engler/SEB, LLC, 165 
Chestnut Hill Avenue #2, Brighton, MA 02135.   

 
2.  Description of the Development 
 

JFK Crossing will consist of 36 rental units on 5 floors above a ground floor commercial space 
and parking garage containing 29 parking spaces. The units will range in size from 520sf. 
Studios to 1365sf. 3-bedroom units; 8 of the 36 units will be available to households qualifying 
under DHCD and 40B guidelines as low or moderate income, in this case 80% of Area Median 
Income. These units will remain affordable in perpetuity.  
 
The bedroom mix will be as follows: 
 
    2     Studios 
  20  1 BR 
  10 2 BR 
    4 3 BR 
 

 Preliminary architectural and engineering drawings are attached hereto under separate cover.  
 
3. Local Need 
  

According to figures compiles by the DHCD in December 2015, Brookline’s subsidizing 
housing inventory represents 9.2% of its total housing stock, below the threshold requirements 
established in 1969 under Chapter 40B. 

 
4. Exceptions and Approvals Required 
 

The proposed site is located in a local business zone (L-1) which does allow for multifamily 
uses. A Comprehensive Permit will be requested as well as other exceptions to the underlying 
zoning in order to develop this project as proposed.  

 
 



CONCLUSION 
  

For all of the foregoing reasons, and for the additional reasons the Applicant will present at the 
scheduled public hearing on this Application, the Applicant respectfully requests the Board, 
after complying with the procedural requirements as provided by law, to issue to the Applicant 
a Comprehensive Permit for the development. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SECTION 3 
 

APPLICANT STATUS 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



APPLICANT STATUS 
 

 
420 Harvard Associates LLC agrees to conform to the limited dividend requirements of Chapter 40B 
which, in turn, require that the developer abide by whatever such requirements are imposed by the 
affordable housing program being proposed, in this case – Massachusetts Housing Partnership. 
Accordingly, the Applicant will be signing a Regulatory Agreement which will govern both the 
affordable housing requirements and the limited dividend restrictions over time. An annual report 
addressing these issues will be filed by the Applicant’s CPA and provided to Massachusetts Housing 
Partnership with copies to the Town. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SECTION 4 
 

PROJECT ELIGIBILITY LETTER 













 
 
 
 
 
 
 
 
 
 
 
 
 

 
SECTION 5 

 
DEVELOPMENT TEAM 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



DEVELOPMENT TEAM 
 
 
DEVELOPER:     420 Harvard Associates LLC 
       420 Harvard Street 
       Brookline, MA 02446 
       Tel:   617 721 3342 
       Contact: Victor Sheen 
       vsheen@OakgroveRes.com 
 
DEVELOPMENT CONSULTANT:   SEB, LLC 
       165 Chestnut Hill Avenue 
       Brighton, MA 02135 
       Tel:  617 782 2300 x 201 
       Contact: Robert Engler 
       bob@s-e-b.com 
 
ARCHITECT:      EMBARC Studio 
       60 K Street, Floor 3 
       Boston, MA 02127 
       Tel:  617 766 8330 
       Contact: Dartagnan Brown  
       dbrown@embarcstudio.com 
 
CIVIL ENGINEER:     McKenzie Engineering Group, Inc. 
       150 Long Water Drive, Suite 101 
       Norwell, MA 02061    
       Tel:  617 206 8737 
       Tel  781 792 3900 
       Contact: Brad McKenzie  
 
TRAFFIC CONSULTANT:    Vanasse & Associates, Inc.  
       35 New England Business Center 
       Andover, MA 01810 
       Tel:  978 474 8800 
       Contact: Scott Thornton 
       sthornton@rdva.com 
 
LANDSCAPE ARCHITECT:   Paul Simon  
       56 Grey Meadow Drive 
       Burlington, VT 05408 
       Tel:  617 905 0467 
       Contact: Paul Simon 
       parkarchitecture@gmail.com 
 
  



LEGAL COUNSEL:     Eckert Seamans Cherin & Mellott, LLC 
       2 International Place, Floor 16 
       Boston, MA 02110 
       Tel:  617 342 6816 
       Contract: Todd Whilton 
       twhilton@eckertseamans.com 



 
 
 
 
 
 
 
 
 
 
 
 

SECTION 6 
 

SITE CONTROL 
 



 



 



 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SECTION 7 
 

DHCD SUSIDIZED HOUSING INVENTORY 
 



DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT CH40B SUBSIDIZED HOUSING INVENTORY

Total SHI 

Units

Affordability 

ExpiresProject Name Address Type

Built w/ 

Comp. 

Permit?

Subsidizing 

Agency

Brookline
DHCD 

ID #

HUDArthur O'Shea House 61 Park St. 100 NoPerpRental474

HUDKickham Apartments 190 Harvard St. 39 NoPerpRental475

HUDSussman House 50 Pleasant St. 100 NoPerpRental476

HUDTheresa J. Morse Apts 90 Longwood. Ave. 99 NoPerpRental477

HUDWalnut Street Apts 22 High St./ 16 Walnut 100 NoPerpRental478

DHCDEgmont St. Veterans 338-348 St. Paul/51-85 Egmont/209-221 
Pleasant

114 NoPerpRental479

DHCDEgmont St. Veterans 44-79 Egmont Street 6 YesPerpRental480

DHCDHigh St. Veterans 176-224 High/6-30 New Terrace/186-218 
Chestnut

177 NoPerpRental481

DHCDHigh St. Veterans New Terrace Road and High Street 9 YesPerpRental482

DHCDCol. Floyd 32-40 Marion/19-36 Foster St 60 NoPerpRental483

DHCDCondos Browne & St.Paul Streets 2 NoPerpRental484

DHCDMcCormack House 151-153 Kent St. 10 NoPerpRental485

DHCDBenjamin Trustman 337-347 St. Paul/144-156 Armory/7-33 
Egmont

86 NoPerpRental486

MassHousing100 Center Plaza Centre & Williams 211 No2042Rental487

DHCD1027 Beacon St 1027 Beacon St 9 No2030Rental488

FHLBB

HUD1045 Beacon St 1043-1045 Beacon St. 28 No2015*Rental489

DHCD

Brookline

Page 1 of 4

This data is derived from information provided to the Department of Housing and Community Development (DHCD) by individual communities and is subject to change as new information is obtained and use 
restrictions expire.

12/17/2015



DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT CH40B SUBSIDIZED HOUSING INVENTORY

Total SHI 

Units

Affordability 

ExpiresProject Name Address Type

Built w/ 

Comp. 

Permit?

Subsidizing 

Agency

Brookline
DHCD 

ID #

HUD1045 Beacon St 1043-1045 Beacon St. 28 No2015*Rental489

HUD120 Centre Court 120 Centre Court 125 No2042Rental490

MassHousing

MassHousing1550 Beacon Plaza 1550 Beacon St. 180 No2042Rental491

MassHousingBeacon Park 1371 Beacon Street 80 No12/31/2028Rental492

DHCD10 Juniper St 10 Juniper St 32 NoperpOwnership493

DHCDVillage at Brookline 55 Village Way/72 Pearl St 307 No09/15/2028Rental494

DHCD

MassHousing

DHCDKilgallon House 11 Harris Street 8 NoPerpRental495

HUDSara Wallace House 1017 Beacon Street 16 No2016Rental496

HUD

DHCDConnelly House 1057 Beacon Street 13 NoPerpRental497

DHCDGoddard House 165 Chestnut Street 13 NoperpRental498

DHCD1162-1164 Boylston Street 1162-1164 Boylston Street 6 NoperpOwnership499

DHCD1470 Beacon Street 1470 Beacon Street 4 NoperpRental500

DHCDKendall Crescent 243, 245, 275 Cypress Street 4 NoperpOwnership501

DHCDThe Lofts at Brookline Village 77 Linden Street Unit, 74 Kent Street 2 NoperpRental502

DHCD1754 Beacon St 1754 Beacon St 14 No10/17/2032Rental3751

Brookline

Page 2 of 4

This data is derived from information provided to the Department of Housing and Community Development (DHCD) by individual communities and is subject to change as new information is obtained and use 
restrictions expire.

12/17/2015



DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT CH40B SUBSIDIZED HOUSING INVENTORY

Total SHI 

Units

Affordability 

ExpiresProject Name Address Type

Built w/ 

Comp. 

Permit?

Subsidizing 

Agency

Brookline
DHCD 

ID #

DHCD1754 Beacon St 1754 Beacon St 14 No10/17/2032Rental3751

DHCD

MassHousing1876 Beacon St 1876 Beacon St 15 No2023Rental3752

MHP

DHCD77 Marion St/ 1405 Beacon St 77 Marion St/ 1405 Beacon St 4 NoperpRental3753

DHCDSt. Aidan's Crowninshield, Pleasant & Freeman 
Streets

35 YesPerpMix3951

DHCD

DDSDDS Group Homes Confidential 32 NoN/ARental4228

DMHDMH Group Homes Confidential 37 NoN/ARental4549

DHCDSt. Paul Crossing St. Paul Street 3 NoperpOwnership7126

DHCDCypress Lofts 110 Cypress Street 5 NoPerpRental7127

HUD154-156 Bolyston St 154-156 Bolyston St 6 NO2035Rental8154

MHP

DHCDScattered Sites Park Street, Boylston Street 6 NOPerpOwnership9050

HUD1600 Beacon Street 1600 Beacon Street 6 NOPerpOwnership9068

DHCDHammond Pond Place 321 Hammond Pond Parkway 3 NOPerpOwnership9740

DHCDEnglewood Residences 20 Englewood Avenue 2 NOPerpRental9741

DHCD109 Sewall Avenue 109 Sewall Avenue 2 NOPerpOwnership9742

Brookline

Page 3 of 4

This data is derived from information provided to the Department of Housing and Community Development (DHCD) by individual communities and is subject to change as new information is obtained and use 
restrictions expire.

12/17/2015



DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT CH40B SUBSIDIZED HOUSING INVENTORY

Total SHI 

Units

Affordability 

ExpiresProject Name Address Type

Built w/ 

Comp. 

Permit?

Subsidizing 

Agency

Brookline
DHCD 

ID #

MassDevelopm
ent

The Residences of South Brookline Independence Drive 161 YESPerpRental9832

HUD86 Dummer Street 86 Dummer Street 32 NOPerpetuityRental9868

DHCD

DHCD51-57 Beals Street 51-57 Beals Street 31 NOPerpetuityRental9869

HUD

MassHousing45 Marion Street 45 Marion Street 64 YES2045Rental9870

DHCDOlmsted Hill 2-8 Olmsted Road 12 NOPerpetuityOwnership9871

DHCD

Brookline 26,201Totals

9.20%Percent Subsidized  

2,410 Census 2010 Year Round Housing Units

Brookline

Page 4 of 4

This data is derived from information provided to the Department of Housing and Community Development (DHCD) by individual communities and is subject to change as new information is obtained and use 
restrictions expire.

12/17/2015



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SECTION 8 
 

SAMPLE REGULATORY AGREEMENT 
 



 
 
 
 
 
Massachusetts  
Housing Partnership Fund 
 

 
Please return to:   
Judith S. Jacobson, Deputy Director & General Counsel 
Massachusetts Housing Partnership  
160 Federal Street 
Boston, MA 02110 

CHAPTER 40B REGULATORY AND AFFORDABLE HOUSING AGREEMENT 
FOR LIMITED DIVIDEND ORGANIZATIONS 

 
 This Chapter 40B Regulatory and Affordable Housing Agreement For Limited Dividend 
Organizations ("Agreement") is entered into this ___ day of __________, 201_ by and between  
__________________, a________________[corporation] [______________limited liability 
company][_______________limited partnership], having a mailing address of 
_____________________________ (the “Borrower”), and the MASSACHUSETTS HOUSING 
PARTNERSHIP FUND BOARD, a Massachusetts body politic and corporate with its principal place of 
business at 160 Federal Street, Boston, Massachusetts 02110 (the "Lender"). 
 

R E C I T A L S 
 
 A. The Borrower is the owner of certain real property known and numbered as __________, 
______________, Massachusetts, being more particularly described on Exhibit A attached hereto (the 
"Mortgaged Property”), on which the Borrower intends to construct a housing development known as 
“__________________” consisting of _____________(____) units of residential rental housing (the 
“Housing Development”). 
 

B. The Mortgaged Property is subject to and has the benefit of a comprehensive permit, issued 
by the Town of __________, acting by and through its Zoning Board of Appeals (the “Municipality”) 
pursuant to M.G.L. c. 40B, §§ 20-23 and regulations promulgated thereunder (the “Act”) and recorded with 
the _____________Registry of Deeds in Book ___, Page __ (the “Comprehensive Permit”). 

 
 C. The Lender is a subsidizing agency under the Act and has agreed to make a permanent 
mortgage loan to the Borrower in the original principal amount of $___________ (the "Loan") as provided in 
a certain Commitment Letter dated ______________.  
 
 D. The Lender requires, as a condition to making the Loan, that the Borrower enter into this 
Agreement in order to create certain covenants running with the Mortgaged Property for the purpose of 
ensuring that the Affordable Housing Units (as defined below) are rented to Families (as defined below) who 
meet the income and other eligibility criteria set forth in this Agreement for the period set forth herein. 
  
 E. The Borrower has agreed to enter into this Agreement imposing covenants running with the 
Mortgaged Property as a condition of the Loan, which Agreement shall be binding upon the Borrower and 
all subsequent owners of the Mortgaged Property, for the purposes of providing for the monitoring and 
enforcement of the limited dividend requirement, the affordable housing restrictions and the affirmative 
marketing requirements for the period set forth herein. 
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A G R E E M E N T 

 
 For good and valuable consideration, and with the intent of being legally bound, the parties hereto 
agree as follows: 
 
 1. Paragraphs A through E set forth in the Recitals section above are incorporated herein by 
reference as if fully re-stated. 
 

2. Definitions.  
 

(a) Affordable Housing Unit: An [80%][50%] AMI Unit.   
(b) AMI:  The median income for the area in which the Mortgaged Property is located, adjusted 

for household size, as determined by HUD. 
(c) Annual Limited Dividend Financial Report:  An annual report to be prepared by the Borrower 

on a form prescribed by the Lender pursuant to Lender’s Limited Dividend Policy. 
(d) Base Fee: The Base Fee adopted by the Lender and further defined in Section 14(c) of this 

Agreement in connection with determining the annual monitoring services fees for monitoring 
the Borrower’s compliance with this Agreement during the Fee-Based Monitoring Period. 

(e) Borrower’s Equity: $____________,  as the same may be adjusted from time to time, as 
determined by and in accordance with Lender’s Limited Dividend Policy defined below. The 
parties acknowledge that Borrower’s Equity is based on projected project costs and will be 
updated on or before the Loan Closing Date to reflect actual costs or as-complete appraised 
value, as Borrower shall select. 

(f) CPI-U:  The Consumer Price Index for Urban Consumers, further distinguished as the index 
for “Selected Areas, Northeast-Urban, Size A” published by the Bureau of Labor Statistics of 
the United States Department of Labor, or any comparable successor or substitute index 
designated by the Lender appropriately adjusted. 

(g)  Default. As defined in Section 15(a). 
(h) Development Revenues: All rental income, receipts and other revenue derived from the 

operation of the Mortgaged Property other than revenues derived from any sales, financing, or 
other capital transaction. 

(i) DHCD:  The Massachusetts Department of Housing and Community Development or any 
successor agency overseeing the implementation of the Act. 

(j) [80% AMI Unit:  A unit that is rented to and occupied by, or is available for rent to and 
occupancy by, a Family with income at or below eighty percent (80%) of AMI.]  

(k) Event of Default. As defined in Section 15(a). 
(l) Excess Equity: Annual net cash flow as calculated in accordance with the Annual Limited 

Dividend Report in excess of the MAALD (as defined below). 
(m) Excess Equity Account: An interest-bearing account maintained by the Lender for the benefit 

of the Mortgaged Property during the Limited Dividend Term (as defined below) containing 
Excess Equity. 

(n) Family : One or more individuals occupying a unit in accordance with the definition adopted 
by HUD for the so-called Section 8 program under the United States Housing Act of 1937, as 
amended, and the regulations promulgated thereunder (the "Section 8 Program").  
Notwithstanding the foregoing, a household comprised of a full-time student or students shall 
not qualify as a Family except as permitted under the Low-Income Housing Tax Credit 
Program, Internal Revenue Code Section 42(i)(3)(D).   

(o) Fee-Based Monitoring Period: The period commencing on the earlier of (i) prepayment of the 
Loan or (ii) maturity of the Loan, and continuing until the expiration of the Term. 
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(p) [50% AMI Unit: A unit that is rented to and occupied by, or is available for rent to and 
occupancy by, a Family with income at or below fifty percent (50%) of AMI.] 

(q) Fiscal Year:  The fiscal year of the Borrower ending ____________. 
(r) HUD: The United States Department of Housing and Urban Development.  
(s) Lender’s Limited Dividend Policy:  The Lender’s policy, so captioned, dated [September 

2013], which is fully incorporated herein by reference.  Notwithstanding anything in this 
Agreement to the contrary, in the event of any conflict between the terms of this Agreement 
and the terms of the Limited Dividend Policy, the terms of this Agreement shall control. 

(t) Limited Dividend Distribution: The aggregate annual distributions permitted to be made to 
the Borrower from time to time as calculated pursuant to the Annual Limited Dividend 
Financial Report or as otherwise permitted pursuant to this Agreement. 

(u) Limited Dividend Organization:  Any applicant which proposes to sponsor housing under the 
Act and is not a public agency or non-profit corporation, and is eligible to receive a subsidy 
from a state or federal agency after a comprehensive permit has been issued and which, unless 
otherwise governed by a federal act or regulation, agrees to limit the dividend on the invested 
equity to no more than that allowed by the Lender’s Limited Dividend Policy during the 
Limited Dividend Term. Lender acknowledges that Borrower qualifies as a Limited Dividend 
Organization by executing this Agreement and performing its obligations hereunder. 

(v) Limited Dividend Term:  The period commencing on the date of this Agreement and ending 
on the date that shall be [fifteen (15) years] from the date that the Mortgaged Property begins 
to generate Development Revenues, as such date shall be certified in writing by Borrower to 
Lender.  The parties agree to execute a supplemental instrument in recordable form setting 
forth the precise Limited Dividend Term once the same is established. [longer of loan term or 
15 years] 

(w) Loan Closing Date: The date the Lender funds the Loan to the Borrower. The parties 
acknowledge that the deadline for the closing of the Loan is ____________, unless extended 
by the Lender in writing. 

(x) Loan Documents: As defined in the loan agreement to be entered into between Borrower and 
Lender (including, without limitation, this Agreement, but only during the period that the 
Loan is outstanding).  During the period that the Loan is outstanding, in the event of any 
conflict between the terms of the other Loan Documents and this Agreement, the terms of the 
other Loan Documents shall control. Notwithstanding the use of the terms “Borrower” and 
“Lender” in this Agreement, the parties acknowledge and agree that this Agreement may 
remain in effect during the Fee-Based Monitoring Period, and at that time Lender and 
Borrower shall no longer have the relationship of borrower and lender, but Lender shall act 
solely in its capacity as the enforcer of this Agreement pursuant to 760 CMR 56.05(13). 

(y) MAALD: The maximum allowable annual limited dividend as determined in accordance with 
Lender’s Limited Dividend Policy. 

(z) Mortgage: The Mortgage and Security Agreement to be recorded with respect to the 
Mortgaged Property.  

(aa) Mortgage Debt:  All sums due or required to be paid pursuant to the Loan Documents. 
(bb) Municipality:  The Town of _______, acting by and through its Zoning Board of Appeals. 
(cc) Occupancy Requirements. As defined in Section 6(b). 
(dd) Registry: The _________ Registry of Deeds [and/or the ___________ County Registry of the 

Land Court].   
(ee) Term: The period commencing on the date this Agreement is recorded at the Registry and 

ending on the later of (a) the date on which the Mortgage is discharged or (b) the date which 
is [thirty (30)] years from the Loan Closing Date, unless earlier terminated in accordance with 
Section 4 hereof, subject however, to the provisions hereof relative to the Limited Dividend 
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Term. [for new construction: 30 years][for substantial rehabilitation: loan term but minimum 
of 15 years] 

 
3. Affordable Housing Restrictions. The Borrower intends, declares and covenants that, during 

the Term of this Agreement, this Agreement and the covenants and restrictions set forth in this Agreement 
regulating and restricting the use, occupancy and transfer of the Mortgaged Property (i) shall be and are 
covenants running with the Mortgaged Property, encumbering the Mortgaged Property for the Term of this 
Agreement, binding upon the Borrower, the Borrower's successors in title and all subsequent owners and 
operators of the Mortgaged Property; (ii) are not merely personal covenants of Borrower; and (iii) shall inure 
to the benefit of the Lender and its respective successors and assigns during the Term of this Agreement.  
The restrictions contained herein are intended to be construed as an affordable housing restriction as defined 
in Section 31 of Chapter 184 of the Massachusetts General Laws which has the benefit of Section 32 of said 
Chapter 184, such that the restrictions contained herein shall not be limited in duration by any rule or 
operation of law but rather shall run for the full Term hereof.  Unless the covenants contained herein have 
been released by the Lender in writing, they shall survive and be effective for the Term of this Agreement 
regardless of whether any obligations owed to the Lender or to any assignees of the Lender in connection 
with the Loan have been fully paid and/or performed. The Borrower acknowledges that regardless of the 
duration of the Term of this Agreement, the Affordable Housing Units shall, pursuant to the Comprehensive 
Permit, remain affordable in “perpetuity”, meaning for so long as the Housing Development is maintained 
and occupied on the Mortgaged Property as contemplated by the Comprehensive Permit. The Lender shall 
provide written notice to the Chief Executive Officer of the Municipality of the expiration of the Term of 
this Agreement at least six (6) months prior thereto. 
  

4. Term and Effective Date.   
 
(a) This Agreement shall become effective upon the recording of this Agreement with the 

Registry, and shall continue for the Term, notwithstanding any sale or refinance of the Mortgaged Property 
or payment or prepayment of the Loan and the obligations secured by the Mortgage. Notwithstanding the 
foregoing, the Lender may release and discharge this Agreement prior to the expiration of the Term if a 
regulatory agreement sufficient for the Mortgaged Property to comply with the requirements of the Act, its 
implementing regulations and DHCD guidance, as reasonably determined by Lender, is recorded in the 
Registry that, inter alia, provides for monitoring and enforcement of the requirements of the Comprehensive 
Permit and continued compliance by the Project with the Comprehensive Permit and the Act. Prior to any 
such release and discharge, notice of such regulatory agreement shall be sent to the Municipality, which may 
review any such regulatory agreement for compliance with the Act and the Comprehensive Permit.  If, 
within twenty (20) days of receipt of any such regulatory agreement, the Municipality notifies Lender in 
writing that it believes such regulatory agreement does not comply with the Act or the Comprehensive 
Permit, Lender shall, in good faith, make all reasonable efforts to address the Municipality’s concerns.  Upon 
expiration of the Term of this Agreement, the rights and obligations of the Lender, its designee, successors 
and/or assigns hereunder with respect to the monitoring and enforcement of compliance with the terms 
hereof shall automatically terminate without the need of either party to execute or record any additional 
document.  Notwithstanding anything to the contrary contained herein, any provision of this Agreement (the 
“Limited Dividend Provisions”) relative to the limitation of the use or distribution of Development 
Revenues, and any reporting or enforcement rights with respect thereto (including without limitation, the 
provisions of Sections 11, 12 and 13(b) below) shall bind, and the benefits shall inure to, respectively, 
Borrower and Lender and their respective successors and assigns, only until the expiration of the Limited 
Dividend Term and the satisfaction of all obligations herein applicable during the Limited Dividend Term, 
upon which the Limited Dividend Provisions shall be of no further force and effect. 
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(b) In the event that the Loan does not close prior to the Loan Closing Date, as the same may be 
extended by Lender in writing, or in the event that Borrower at any time elects not to accept the Loan, but 
Borrower has constructed or still intends to construct the Housing Development, then (i) Borrower shall be 
required to obtain a replacement subsidy as may be required under the Act as expeditiously as is reasonably 
practical; and (ii) Borrower shall execute and record a replacement regulatory agreement with the entity 
providing such replacement subsidy. Simultaneously with the recording of the replacement regulatory 
agreement, Borrower and Lender shall execute and record a release and termination of this Agreement.   The 
Borrower’s failure to comply with this Section 4(b) shall be a default of this Agreement; provided, however 
that Borrower shall not be in default so long as it is using commercially reasonable efforts to obtain a 
replacement subsidy. 

 
(c) In the event that Borrower or its successor in title elects not to construct the Housing 

Development on the Mortgaged Property pursuant to the Comprehensive Permit, then Borrower or its 
successor may notify Lender in writing that it intends not to exercise its rights under the Comprehensive 
Permit, and within thirty (30) days after receipt of such written notice, Lender shall execute, deliver and 
record a termination of this Agreement. 
 
 5. Priority of Agreement.  This Agreement is senior to the Mortgage and to any other mortgage 
encumbering the Mortgage Property.  In the event of foreclosure of the Mortgage or deed in lieu of 
foreclosure, the Lender may, at its option, unilaterally discharge this Agreement or subordinate this 
Agreement to the Mortgage, and the Borrower agrees to execute any documents required by Lender to so 
discharge or subordinate this Agreement.  Furthermore, the Borrower understands and agrees that, in the 
event of foreclosure of the Mortgage and the exercise by the Lender of the Power of Sale therein, the 
Mortgaged Property will be sold subject to the restrictions imposed hereby unless the Lender exercises its 
rights to discharge or subordinate this Agreement prior to such sale.  Notwithstanding the foregoing, the 
Lender shall not take any actions to discharge or terminate this Agreement if such actions would cause the 
units in the Housing Development to not comply with the Act or the Comprehensive Permit issued 
thereunder.  Borrower acknowledges that any discharge or termination of this Agreement shall not affect the 
validity or enforceability of the Comprehensive Permit or the obligations of the Borrower to comply with the 
provisions thereof. 
  
 6. Restrictions.  This section specifies a Family’s eligibility to occupy an Affordable Housing 
Unit and the maximum rent that such a Family may be charged. 
 
 (a) The Borrower shall ensure that all Affordable Housing Units shall be of comparable quality to 
the other units in the Mortgaged Property (provided that the interior finishes of the Affordable Housing Units 
may differ from the market-rate units), [subject to and as further specified in the Comprehensive Permit] and 
shall be dispersed evenly throughout the Mortgaged Property as required by the Comprehensive Permit and 
as shown on the floor plans attached and incorporated into the Comprehensive Permit.  If the Mortgaged 
Property is comprised of more than one building, each building shall have a proportionate share of 
Affordable Housing Units [, as required by the Comprehensive Permit].  The Affordable Housing Units shall 
include [____________ (__) single-room occupancy units], [___________ (__) studio apartments], 
[________ (__) one-bedroom units],[___________(__) two-bedroom units], [__________(__) three-
bedroom units], and [_________ (___) four-bedroom units].  The Borrower shall use commercially 
reasonable efforts to ensure that the Affordable Housing Units are, at all times, fully occupied and shall 
require that tenants occupy the Affordable Housing Units as their domiciles and principal residences. 
 
 (b) Income Restrictions.  At least _____________(_____) of the housing units in the Mortgaged 
Property shall be rented to Families whose annual incomes are equal to or less than [eighty percent 
(80%)][fifty percent (50%)] of AMI (the "Occupancy Requirements").  [If 80% AMI add: Notwithstanding 
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the foregoing, in the event that at the time the Borrower commences marketing the Affordable Housing Units 
for rental, the rents for such Affordable Housing Units are not at least ten percent (10%) below market rents 
as determined by Lender, the maximum income limit for Families renting Affordable Housing Units shall be 
reduced with a corresponding decrease in the initial maximum rents so that such rents are at least ten percent 
(10%) below market.  Such maximum income limit shall become the Occupancy Requirement and remain 
effective for the Term.]  
 

A Family’s annual income will be the anticipated total income from all sources received by the 
Family head and spouse (even if temporarily absent) and by each additional member of the Family (other 
than children under the age of 18 years), including all net income derived from assets for the 12-month 
period following the effective date of certification of income.  Annual income shall be determined in a 
manner consistent with either (i) the Section 8 Program or (ii) such other methodology approved by Lender; 
annual income specifically includes and excludes certain types of income as set forth in, and shall be 
determined in accordance with the regulations promulgated under the Section 8 Program (or any successor 
regulations) or in any other manner approved by Lender.  
 
 As a condition to occupancy, each potential tenant of an Affordable Housing Unit shall be required to 
sign and deliver to the Borrower an income certification using a form adopted for such use by the Borrower 
with the prior written consent of the Lender, such consent not to be unreasonably withheld or delayed. 
 
 If, after initial occupancy, the income of a tenant of an Affordable Housing Unit increases and, as a 
result of such increase, exceeds the maximum income permitted hereunder for such a tenant, the Borrower 
shall not be in default hereunder so long as either (i) the tenant income does not exceed one hundred forty 
percent (140%) of the maximum income permitted or (ii) the Borrower rents the next available unit at the 
Mortgaged Property as an Affordable Housing Unit in conformance with the Occupancy Requirements, or 
otherwise demonstrates compliance with the Occupancy Requirements.   
  
 (c) Rent Restrictions.  The annual rental expense for each Affordable Housing Unit, including the 
provision of heat, electricity, water and hot water, shall not exceed thirty percent (30%) of the applicable 
income limit for the Affordable Housing Unit, adjusted for household size, assuming that a unit which does 
not have a separate bedroom is occupied by one individual, and that a unit which has one or more separate 
bedrooms is occupied by 1.5 individuals for each separate bedroom.  However, the maximum annual rent for 
any Affordable Housing Unit shall not fall below the rent level set at the time that the Mortgaged Property is 
first occupied in accordance with this Agreement.  Notwithstanding the above, if an Affordable Housing 
Unit has a subsidy commitment through the Section 8 Program, or any comparable rental assistance 
program, then the maximum rent shall be that permitted by the Section 8 Program, or the comparable 
program. 
 
 If, after initial occupancy, the income of a tenant in an Affordable Housing Unit increases, and as a 
result of such increase, exceeds one hundred forty percent (140%) of the maximum income permitted 
hereunder for such a tenant, at the expiration of the applicable lease term, the rent restrictions shall no longer 
apply to such tenant. 
 

(d)  Subsidized Housing Inventory.  It is the intent of Borrower and Lender that all of the units in 
the Housing Development shall be included in the Subsidized Housing Inventory maintained by DHCD in 
accordance with current DHCD policies and DHCD regulations implementing the Act, but in no event shall 
Borrower be in breach or default under this Agreement due to any change in such policies or regulations 
which affect the counting of units.  
 

7. Affirmative Marketing and Tenant Selection.   
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(a) The Borrower shall not discriminate on the basis of race, color, creed, religious creed, sex, 

age, handicap, marital status, sexual orientation, national origin or any other basis prohibited by law in the 
lease, use or occupancy of units at the Mortgaged Property, or in the employment or application for 
employment of persons for the operation and management of the Mortgaged Property.   Prior to the Housing 
Development’s construction loan closing and marketing any of the rental units at the Housing Development 
for rental the Borrower shall submit to Lender, and obtain the Lender’s written approval of, an affirmative 
fair housing marketing and resident selection plan conforming to the requirements of the Act, its 
implementing regulations and applicable DHCD guidance, such approval not to be unreasonably withheld or 
delayed.  Once approved, the affirmative fair housing marketing and resident selection plan shall be 
incorporated herein by reference as if fully set forth herein.  Borrower shall notify Lender in writing at least 
thirty (30) days prior to commencing marketing of the rental units at the Housing Development. The 
Borrower’s affirmative fair housing marketing and resident selection plan shall be implemented for the full 
Term of this Agreement and must at all times during the Term comply with all requirements of the Act and 
guidelines established by DHCD. The Borrower must, during the Term of this Agreement, demonstrate that 
it is qualified to implement the affirmative fair housing marketing and resident selection plan in accordance 
with applicable DHCD guidance. The affirmative fair housing marketing and resident selection plan shall be 
updated during the Term as required by applicable DHCD guidance. The Borrower shall advertise the 
availability of Affordable Housing Units in one or more newspapers that serve minority groups and other 
groups protected under fair housing laws and vacancies will be listed with fair housing organizations in such 
area.  The Borrower shall select tenants for the Mortgaged Property in a fair and impartial manner, based on 
objective criteria made known to such tenants upon request.  Written applications will be accepted and time 
stamped upon receipt, so that such applications may be considered in the order in which they were received; 
and a waiting list of applicants not accepted as tenants will also be established.  

 
(b) [Consistent with the foregoing Section 7(a), the Borrower, in renting the Affordable Housing 

Units, will be allowed to give the maximum preference allowed by law to current residents of the 
Municipality, employees of the Municipality, employees of businesses located in the Municipality and 
households with children attending school in the Municipality (a “Local Preference”); provided that (i) 
Borrower shall only implement such a Local Preference in conformity with the fair housing requirements of 
HUD, DHCD, the Massachusetts Commission Against Discrimination, or any authority with jurisdiction and 
like purpose; and (ii) Municipality has provided to Borrower and Lender the information required to justify 
such a Local Preference in accordance with applicable laws, regulations and policies of Lender and DHCD.] 

 
  

8. Management and Maintenance of the Mortgaged Property.  For so long as the Loan is 
outstanding, the Borrower shall manage and maintain the Mortgaged Property in the condition required by 
the applicable provisions of the Loan Documents pertaining to management, operation and condition of the 
Mortgaged Property.  During the Fee-Based Monitoring Period, the Borrower shall maintain the Housing 
Development in good physical condition in accordance with DHCD’s requirements, the Comprehensive 
Permit and standards and the requirements of any subsequent mortgage lender, ordinary wear and tear and 
casualty excepted. The Borrower covenants, agrees and warrants that the Mortgaged Property and the 
Affordable Housing Units at all times shall be suitable for occupancy and in compliance with all applicable 
laws including, without limitation, health, safety and building codes.  The Borrower hereby grants to the 
Lender and its duly authorized representatives the right to enter the Mortgaged Property and the Affordable 
Housing Units at reasonable times and upon reasonable notice for the purpose of inspecting the Mortgaged 
Property and the Affordable Housing Units to determine compliance and with this Agreement and to enforce 
the terms of this Agreement or to prevent, remedy or abate any violation of this Agreement. 
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 9. Borrower’s Representations, Covenants and Warranties.  The Borrower hereby represents, 
covenants and warrants as follows: 
 

(a) The Borrower (i) is a [corporation] [___________] duly organized under the laws of 
____________, and is qualified to transact business under the laws of the Commonwealth of Massachusetts; 
(ii) is and shall remain a sole purpose, single entity mortgagor; (iii) is and shall remain a Limited Dividend 
Organization during the Limited Dividend Term; (iv) has the power and authority to own its properties and 
assets and to carry on its business as now being conducted, and (v) has the full legal right, power and 
authority to execute and deliver this Agreement. 
 

(b) The execution and performance of this Agreement by the Borrower (i) will not violate and 
has not violated any provision of law, rule or regulation, or any order of any court or other agency or 
governmental body, and (ii) will not violate and has not violated any provision of any indenture, agreement, 
mortgage, mortgage note, or other instrument to which the Borrower is a party or by which it or the 
Mortgaged Property is bound, and (iii) will not result and has not resulted in the creation or imposition of 
any prohibited encumbrance of any nature. 
 

(c) The Borrower will, at the time of execution and delivery of this Agreement, have good and 
marketable title to the premises constituting the Mortgaged Property or an enforceable leasehold interest in 
the Mortgaged Property free and clear of any lien or encumbrance senior to this Agreement other than 
encumbrances approved by Lender in writing, such approval not to be unreasonably withheld, conditioned or 
delayed.  

 
(d) There is no action, suit or proceeding at law or in equity or by or before any governmental 

instrumentality or other agency now pending, or, to the knowledge of the Borrower, threatened against or 
affecting it, or any of its properties or rights, which, if adversely determined, would materially impair its 
right to carry on business substantially as now conducted (and as now contemplated by this Agreement) or 
would materially adversely affect its financial condition. 
 

10. Change in Composition of Borrower; Change in Use of Mortgaged Property; and Transfer of 
Mortgaged Property.   

 
 (a) During the period that the Loan is outstanding, the Borrower shall not, without the prior 
written consent of the Lender and modification to the Comprehensive Permit, change the type or number of 
residential units, or permit the use of the dwelling accommodations of the Mortgaged Property for any 
purpose except residential units and appurtenant uses, if any, permitted by the Comprehensive Permit 
(collectively, a “Use Change”).  During the Fee-Based Monitoring Period, Borrower shall provide Lender 
with prompt notice of any amendment to the Comprehensive Permit effectuating a Use Change.  So long as 
the Mortgaged Property is used for multi-family housing pursuant to the Comprehensive Permit, no Use 
Change shall result in the Mortgaged Property not meeting the requirements of the Act relative to the 
provision of Affordable Housing Units.  In the case of casualty to all or a portion of the Mortgaged Property, 
Borrower shall not be required to restore any such casualty (except to the extent mandated by the Loan 
Documents), but if Borrower partially restores the Housing Development, the Borrower shall provide the 
appropriate percentage of Affordable Housing Units and unit mix based on the total number of units after 
such restoration. During the period that the Loan is outstanding, the Borrower shall not, without the prior 
written consent of the Lender, sell or otherwise transfer its interest or any part thereof in the Mortgaged 
Property, except to the extent permitted under any of the Loan Documents.  In the event the Lender grants 
such consent when it is required, prior to any transfer of ownership of the Mortgaged Property or any portion 
thereof or interest therein, the Borrower agrees to secure from the transferee a written agreement stating that 
transferee will assume in full the Borrower's obligations and duties under this Agreement. 
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 (b) During the Fee-Based Monitoring Period, the Borrower shall provide Lender with thirty (30) 
days prior written notice of the following: 
 

(i) any change, substitution or withdrawal of any general partner, manager or agent of 
Borrower; or 

 
(ii)  the conveyance, assignment, transfer, or relinquishment of a majority of the 

Beneficial Interests (herein defined) in Borrower; or 
 

(iii) any sale, conveyance, transfer, ground lease, exchange, pledge, assignment or 
mortgage of the Housing Development, whether direct or indirect, that materially 
affects the Borrower’s obligations under this Agreement.   

 
For purposes hereof, the term "Beneficial Interest" shall mean: (i) with respect to a partnership, any limited 
partnership interests or other rights to receive income, losses, or a return on equity contributions made to 
such partnership; (ii) with respect to a limited liability company, any interests as a member of such company 
or other rights to receive income, losses, or a return on equity contributions made to such company; or (iii) 
with respect to a company or corporation, any interests as an officer, board member or stockholder of such 
company or corporation to receive income, losses, or a return on equity contributions made to such company 
or corporation. 

 
(c) The Mortgaged Property shall not be converted to a condominium or cooperative form of 

ownership, without modification of the Comprehensive Permit by the Municipality and, while the Loan is 
outstanding, the prior written consent of the Lender.  During the Fee-Based Monitoring Period, if Borrower 
wishes to convert the Mortgaged Property to a condominium or cooperative form of ownership, Lender 
consent shall not be required, provided that Borrower obtains a replacement subsidizing agency in 
connection with such conversion to the extent that the Lender is unwilling to continue as the subsidizing 
agency upon such conversion. 

 
 11. Use of Development Revenues. 
 

(a) During the Limited Dividend Term, all Development Revenues shall, if not held by the 
Lender in one of its accounts, be deposited in an account held in the name of Borrower or a nominee for 
Borrower in a bank or banks, whose deposits are insured by the Federal Deposit Insurance Corporation or 
otherwise deposited in funds and accounts established hereunder (a “Development Bank Account”).  The 
Lender shall at all times be advised of the names of the accounts and the names of the banks.  Development 
Revenues shall be used only in accordance with the provisions of this Agreement.  Any person receiving 
Development Revenues other than as permitted by this Agreement shall immediately deposit such funds in a 
Development Bank Account, or failing to do so in violation of this Agreement, shall hold such funds in trust 
for the Mortgaged Property. 
 

(b) During the Limited Dividend Term, Borrower shall apply Development Revenues in the 
following order of priority: (i) payment of or adequate reserve for all sums due or currently required to be 
paid under the terms of the Mortgage Debt; and (ii) payment of or adequate reserve for all reasonable and 
appropriate expenses of the Mortgaged Property as identified in Subsection (c), below. Any amounts 
remaining after application of Development Revenue as provided above shall be applied as provided in 
Section 12 below. 
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 (c) With respect to the application of Development Revenues as described above, Borrower shall 
be allowed to use Development Revenues to pay for any and all taxes, impositions, services, supplies, or 
materials or other costs or liabilities incurred in the ownership, operation, management, maintenance and 
improvement of the Mortgaged Property, provided: 
 

(i) Payment for any and all services, supplies, or materials shall not exceed the amount 
ordinarily and reasonably paid for such services, supplies, or materials in the area where the services 
are rendered or the supplies or materials furnished; 

 
(ii) Reasonable and necessary expenses which may be payable pursuant to subsection 

11(c)(i), above, shall be directly related to the operation, maintenance or management of the 
Mortgaged Property; and 

 
(iii) Without the Lender’s prior written consent, Borrower may not assign, transfer, create 

a security interest in, dispose of, or encumber any Development Revenues except as expressly 
permitted herein. 

 
(d) In operating the Mortgaged Property during the Limited Dividend Term, except with regard 

to (i) Limited Dividend Distributions, or (ii) proceeds of any sale, financing or other capital transaction not 
subject to provisions of this Agreement relative to Limited Dividend Distributions, Borrower shall not use 
any Development Revenues to pay any liability, either direct or contingent, that is not related to the 
Mortgaged Property or the Housing Development.  
 
 (e) Repayment of developer’s fee loaned is treated as a Limited Dividend Distribution and is 
subject to the limitations set forth herein. 
 

12. Limited Dividend Distributions  
 
 (a) Timing and Conditions. Except as provided in subparagraph (h) below, during the Limited 
Dividend Term no distributions may be made to the Borrower other than Limited Dividend Distributions.   
Except as provided in subparagraphs (c), (e) and (h) below, Limited Dividend Distributions may be made: (i) 
only following completion of the Fiscal Year; (ii) only once all currently payable amounts as identified in 
Section 11 (c) above are paid as evidenced by a certificate provided by an independent accountant certifying 
that no such obligations are more than thirty (30) days past due and that there are no outstanding material 
extraordinary obligations incurred outside the ordinary course of business, even if thirty (30) or less days 
past due; and (iii) only after submission by Borrower of the Annual Limited Dividend Financial Report 
pursuant to Paragraph 13(b) below and receipt by Borrower of written notice from Lender approving said 
report (such approval to be given, or any alleged deficiency identified, within thirty (30) days after Lender’s 
receipt of a complete Annual Limited Dividend Report).   
 
 (b) Restrictions on Distributions.  During the Limited Dividend Term no Limited Dividend 
Distribution for any Fiscal Year may exceed ten percent (10%) of Borrower’s Equity.  For so long as the 
Loan is outstanding, no Limited Dividend Distributions may be made when: (i) a default or an event of 
default has occurred and is continuing under any Loan Document; (ii) where there has been failure to comply 
with the Lender’s notice of any reasonable requirement for proper maintenance of the Mortgaged Property; 
or (iii) there is outstanding against all or any part of the Mortgaged Property any lien or security interest 
other than a lien securing the Loan or a lien expressly permitted under the Loan Documents.  During the Fee-
Based Monitoring Period, no Limited Dividend Distributions may be made when: (i) a Default or an Event 
of Default has occurred and is continuing under this Agreement; or (ii) where there has been failure to 



  
11 

comply with the Lender’s notice of any reasonable requirement for proper maintenance of the Mortgaged 
Property. 

 
(c) Monthly Limited Dividend Distributions.  Notwithstanding anything to the contrary in this 

Agreement, Limited Dividend Distributions may be made to Borrower at any time during a Fiscal Year, and 
as often as monthly, based on an operating budget for the Housing Development prepared by Borrower and 
approved by Lender.  In the event Borrower’s Annual Limited Dividend Financial Report demonstrates that 
the aggregate amount so distributed to Borrower during the applicable Fiscal Year exceeds ten percent 
(10%) of Borrower’s Equity, then not later than ten (10) business days after receipt of Lender’s notification 
to the Borrower, Borrower shall deposit into the Excess Equity Account a sum equal to the difference 
between the amount actually distributed and the maximum allowable Limited Dividend Distribution for the 
applicable Fiscal Year. 

 
(d) Recalculation of Borrower’s Equity. For the purposes hereof the amount of "Borrower’s 

Equity" shall be as set forth in Section 2(e) of this Agreement, as the same may be adjusted from time to 
time, as determined by and in accordance with Lender’s Limited Dividend Policy.  The parties acknowledge 
that Borrower’s Equity is based on projected project costs and will be updated on or before the Loan Closing 
Date to reflect actual costs or as-complete appraised value, as Borrower shall elect.  Thereafter, Borrower’s 
Equity may be adjusted from time to time pursuant to the Lender’s Limited Dividend Policy; provided, 
however, that if the Lender’s Limited Divided Policy later is amended to allow for more frequent 
adjustments to Borrower’s Equity, the Borrower shall be allowed to make adjustments to Borrower’s Equity 
at such times as are allowed under the amended Limited Dividend Policy. 

 
(e) Excess Equity.  In the event that the amount available for Limited Dividend Distribution in a 

given Fiscal Year exceeds the Limited Dividend Distribution permitted for such Borrower’s Fiscal Year 
pursuant to Section 12(b) above, such excess shall be deposited and administered in accordance with Section 
12(f) below. Amounts deposited into the Excess Equity Account may, subject to subsections (a) through (c) 
above, and pursuant to the Lender’s Limited Dividend Policy, be distributed by the Lender to the Borrower 
in amounts equal to the difference between the amount by which Limited Dividend Distributions actually 
made in any prior Fiscal Year were less than the amount permitted to be distributed under Section 12(b) 
hereof for such Fiscal Year, plus simple interest in accordance with the Lender’s Limited Dividend Policy.  
In the event that annual net cash flow as determined in pursuant to the Annual Limited Dividend Financial 
Report is insufficient to allow the Borrower to take its MAALD, and there are funds in the Excess Equity 
Account, Lender shall distribute to Borrower an amount equal to the unpaid portion of the MAALD for such 
Fiscal Year, provided that, in no event shall the amount so distributed exceed the amount available in the 
Excess Equity Account.      

 
(f) Excess Equity Account. Any Excess Equity shall be deposited in the Excess Equity Account. 

No distributions may be made to Borrower from the Excess Equity Account except those permitted pursuant 
to Section 12(e) hereof.  For so long as the Loan is outstanding, upon the occurrence of an event of default 
under the Loan Documents, the Lender may apply any amounts in the Excess Equity Account to the payment 
of all or any portion of the Mortgage Debt. During the Fee-Based Monitoring Period, the Lender may, in its 
sole discretion, make amounts available from the Excess Equity Account to pay all or a portion of the annual 
monitoring fee that remains outstanding thirty (30) days after its due date. Upon Borrower’s request, 
amounts may also be withdrawn from the Excess Equity Account during the Term hereof and applied for the 
following purposes:  (i) payment of or adequate reserve for all sums due or currently required to be paid 
under the terms of the Mortgage, or during the Fee-Based Monitoring Period, any mortgage on the 
Mortgaged Property; (ii) payment of or adequate reserve for all reasonable and necessary operating expenses 
of the Housing Development as reasonably determined by Borrower; (iii) deposit of all amounts as may be 
deposited in a reserve fund for capital replacements reasonably determined by Borrower to be sufficient to 
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meet anticipated capital needs of the Housing Development which may be held by Lender or a lending 
institution reasonably acceptable to Lender and which reserves shall be used for capital expenditures for the 
Housing Development reasonably determined to be necessary by the Borrower; (iv) payment of operating 
expense loans made by the partners, managers or members of Borrower for expenses of the Housing 
Development, provided that Borrower shall have obtained prior written approval for such loans from the 
Lender (or, during the Fee-Based Monitoring Period, from the holder of the mortgage loan encumbering the 
Mortgaged Property and if there is no mortgage, from Lender) and shall have supplied the applicable lender 
with such evidence as the applicable lender may reasonably request as to the application of the proceeds of 
such operating expense loans to the Housing Development; or (v) for any other purposes, subject to a 
determination by the Lender (or during the Fee-Based Monitoring Period, from the holder of the mortgage 
loan encumbering the Mortgaged Property and if there is no mortgage, from Lender) that the expenditure if 
necessary to address the Housing Development’s physical or financial needs and that no other Housing 
Development reserve funds are available to address such needs.  Notwithstanding the foregoing, payment of 
the items set forth in clauses (i), (ii), (iii) and (v) above by the Borrower shall be subject to the prior written 
approval of Lender, which approval shall not be unreasonably withheld or delayed; it being agreed by 
Lender that if the Borrower can demonstrate that its proposed operating expenditures, capital expenditures 
and reserves are substantially consistent with those made for other comparable housing developments in the 
Commonwealth of Massachusetts, Lender shall approve such request.  Further, in no event shall such review 
or approval be required by Lender to the extent such capital expenditures or reserves are mandated by the 
holder of any mortgage loan encumbering the Mortgaged Property during the Fee-Based Monitoring Period.  

 
Further, Lender agrees that it shall not unreasonably withhold or delay its consent to release of any amounts 
held in the Excess Equity Account, upon the written request of the Borrower that: (i) provide a direct and 
material benefit to tenants in the Affordable Housing Units; or (ii) reduce rentals to tenants in the Affordable 
Housing Units. 
 
In the event that Lender’s approval is requested pursuant to this Section 12(f) for expenditures out of the 
Excess Equity Account, and Lender fails to respond within thirty (30) days of Lender’s receipt thereof, then 
Lender shall be deemed to have approved the request, and Lender shall have no further rights to object to, or 
to place conditions upon, the same. 
 
In any event, cash available for distribution in any year in excess of twenty percent (20%) of Borrower’s 
Equity, subject to payment of  accumulated and unpaid Limited Dividend Distributions,  shall be distributed 
to the Municipality within fifteen (15) business days of notice and demand given by Lender as provided 
herein, or as otherwise directed by Lender. Upon the expiration of the Limited Dividend Term, any balance 
remaining in the Excess Equity Account shall, if deemed necessary by Lender to address current or future 
physical needs at the Housing Development, be deposited in the Housing Development’s replacement 
reserve account or, if not deemed necessary by the Lender for such purpose, distributed to the Municipality 
for the purpose of developing and/or preserving affordable housing.  
 
 (g) Lender’s Interest in Excess Equity.  All funds in the Excess Equity Account shall be 
considered additional security for the performance of obligations of the Borrower under the Loan Documents 
and the Borrower hereby pledges and grants to Lender a continuing security interest in said funds.  
Furthermore, the Borrower recognizes and agrees that (i) possession of said funds by the Lender constitutes a 
bona fide pledge of said funds to the Lender for security purposes, (ii) to the extent required by applicable 
law, this Agreement, in combination, as necessary, with other documents referred to herein, constitutes a 
valid and binding security agreement, and (iii) the validity and effectiveness of said pledge will not be 
compromised if said funds are held in a bank or other financial institution.  The Borrower further 
acknowledges and agrees that, notwithstanding any nomenclature or title given to the Excess Equity Account 
by the bank or other financial institution at which the Excess Equity Account is held, or the fact that the 



  
13 

Borrower’s tax identification number is used with respect to the Excess Equity Account, the Lender, and not 
the Borrower, shall be the customer of the bank or other financial institution holding the Excess Equity 
Account; such bank or other financial institution shall comply with instructions originated by the Lender 
directing the disposition of funds in the Excess Equity Account, without further consent of the Borrower; and 
the Lender, and not the Borrower, shall have the exclusive right to withdraw funds from the Excess Equity 
Account. 
 
 (h)  Distributions from Certain Capital Events.  Notwithstanding anything to the contrary contained 
in this Agreement, a distribution resulting from the proceeds of a sale or refinancing of the Mortgaged 
Property shall not be deemed to be a Limited Dividend Distribution, and shall not be regulated by this 
Agreement.  A sale or refinancing shall not result in a new evaluation of Borrower’s Equity.  In clarification 
of the preceding sentence, upon any refinancing, the amount of Borrower’s Equity shall remain the same, 
notwithstanding the fact that the amount of the mortgage loan secured by the Mortgaged Property may 
change. Per Lender’s Limited Dividend Policy, a re-evaluation of Borrower’s Equity shall occur no more 
frequently than once every five (5) years, and only pursuant to the methodology set forth in said policy. 
 

13. Information. 
 

(a) The Borrower covenants and agrees to secure and maintain on file for inspection and copying 
by the Lender such information, reports and certifications as the Lender may reasonably require in writing in 
order to insure that the Occupancy Requirements contained herein are being complied with.  The Borrower 
further covenants and agrees to submit to the Lender annually, or more frequently if required in writing by 
the Lender, reports detailing such facts as the Lender reasonably determines are sufficient to establish 
compliance with the restrictions contained hereunder, copies of leases for all Affordable Housing Units, and 
a certification by the Borrower that, to the best of its knowledge, the restrictions contained herein are being 
complied with.  The Borrower further covenants and agrees promptly to notify the Lender if the Borrower 
discovers noncompliance with any restrictions hereunder. 
 

(b) In addition to the financial information required to be furnished by the Borrower to the 
Lender pursuant to the Loan Documents and Section 13(a) above, the Borrower shall furnish to the Lender, 
during the Limited Dividend Term, within ninety (90) days of the end of its Fiscal Year, an audited Annual 
Limited Dividend Financial Report. The Lender’s agreement to waive or modify the requirement of an 
audited Annual Limited Dividend Financial Report for a given year shall not be deemed to constitute a 
waiver or modification of the requirement of an audited Annual Limited Dividend Financial Report in any 
subsequent year. Should the Borrower fail in any given year to comply with its obligations under this 
subparagraph, the Borrower acknowledges and agrees that such failure constitutes a knowing waiver and 
relinquishment of any Limited Dividend Distributions to which it might otherwise be entitled for such year 
pursuant to Sections 12(c) and/or 12(e) above. 

 
(c)       Annually, during the Term, no later than September 30, the Borrower shall submit to DHCD,  

via the web-based annual reporting system located at https://hedhsgdevannualreport.azurewebsites.net/, or as 
otherwise instructed, an annual report containing  the following in a form approved by DHCD and 
containing such supporting documentation as DHCD shall require: 
 

(i) Data  required by DHCD regulations at 760 CMR 61.00 promulgated pursuant to Chapter 334 of 
the Acts of 2006 (the “Data Collection Act”) and all applicable DHCD directives, guidelines and 
forms as may be amended from time to time and such data fields as are contained in the web-
based system.   The Borrower shall collect said data for the express purpose of reporting to 
DHCD, and the collection and reporting of said data shall comply with said regulations, 
directives, guidelines and forms.   
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(ii) The Borrower shall submit such additional reports to DHCD as deemed necessary to ensure 

compliance with the Data Collection Act and the regulations promulgated thereunder. 
 

(iii) A certification by the Borrower or the Borrower’s managing agent that the information submitted 
pursuant to this Subparagraph (c) is true and accurate. 

 
The Lender and the Borrower shall treat as confidential any of the foregoing information relating to a 
specific tenant or Affordable Housing Unit in compliance with all applicable state and federal statutes and 
regulations, including, without limitation, M.G.L c. 66A, and shall implement adequate systems and 
procedures for maintaining the confidentiality of such information (but the Lender and Borrower may release 
general statistical and other information about the Mortgaged Property, so long as the privacy rights and 
interests of the individual tenants are protected).  The Lender and the Borrower shall not use any of the 
information obtained and/or furnished pursuant to Subparagraph (c) for any purpose described in the federal 
Fair Credit Reporting Act (15 U.S.C. §1681a(d)(1)) and Section 603(d)(1) of Public Law No. 91-508 or in 
any manner that would cause a lender or borrower to be considered a “consumer reporting agency” under the 
federal Fair Credit Reporting Act (15 U.S.C. §1681a(f) and 603(f) of Public Law No. 91-508).  

 
14. Monitoring. 

 
(a) For the period commencing on the date this Agreement is recorded, and continuing until the 

earlier of (i) the maturity of the Loan or (ii) repayment of the Loan, the Lender shall monitor the Borrower’s 
compliance with this Agreement at no cost to the Borrower.   
 

(b) For the duration of the Fee-Based Monitoring Period, the Lender, its designee or assignee 
shall continue to monitor the Borrower’s compliance with all or a portion of the ongoing requirements of this 
Agreement.  As partial compensation for its services in monitoring compliance with this Agreement, on or 
about commencement of the Fee-Based Monitoring Period, the Lender shall invoice the Borrower for the 
annual monitoring services fee (calculated in accordance with subparagraphs (c) and (d) below) due to be 
paid by the Borrower to the Lender for the portion of the calendar year remaining after commencement of 
the Fee-Based Monitoring Period.  Thereafter, for each calendar year of the Fee-Based Monitoring Period, 
the Lender shall, after publication of the CPI-U, invoice the Borrower for the annual monitoring services fee 
due for such calendar year.  The Borrower shall pay such invoice in full within thirty (30) days of the date of 
the invoice.  The Borrower’s failure or refusal to pay the monitoring fee to the Lender in a timely manner 
shall constitute an Event of Default hereunder.  

 
(c) The base monitoring fee is $150.00 per Affordable Housing Unit per year (the “Base Fee”).  

The annual invoice shall state the monitoring services fee calculated by multiplying the most recent Adjusted 
Base Fee, defined below, by the total number of Affordable Housing Units.  The Base Fee shall be adjusted 
annually (commencing with the year following the Loan Closing Date), following publication of the CPI-U 
for the immediately preceding calendar year by the Bureau of Labor Statistics yielding, for each year, an 
“Adjusted Base Fee”.  The Lender shall furnish the Borrower annually with a Notice of Adjusted Base Fee 
(designated, by way of example: “Adjusted Base Fee: Year 2011”), beginning in the year following the Loan 
Closing Date. The initial adjustment to the Base Fee shall be calculated by multiplying the Base Fee by the 
lesser of (a) 110% or (b) (1+ CPI-U) for the immediately preceding calendar year.  Adjustments to the 
Adjusted Base Fee for each subsequent year shall be made by multiplying the most recent Adjusted Base Fee 
(as set forth in the Lender’s most recent Notice of Adjusted Base Fee) by the lesser of (a) 110% or (b) (1 + 
CPI-U) for the immediately preceding calendar year.  
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(d) If the Bureau of Labor Statistics should cease to publish such the CPI-U in its present form 
and calculated on the present basis, a comparable price index or a price index reflecting changes in the cost 
of living determined in a similar manner shall be chosen at the sole discretion of the Lender, with notice to 
the Borrower. The level of the CPI-U or comparable price index as of any day relevant to the application of 
any part of this Section dealing with an “adjustment” shall be that published by the Bureau of Labor 
Statistics for the immediately preceding calendar year.  
 
 (e) The Borrower acknowledges that in performing its monitoring services hereunder the Lender 
is not acting as agent or fiduciary for the Municipality, and any waiver by the Lender of any requirement 
hereunder shall not be binding upon the Municipality and shall not be deemed a waiver of any obligation of 
the Borrower under the Comprehensive Permit. 
 
 (f) The Lender may, from time to time, and after notice to the Municipality, engage the service of 
a qualified third party monitoring agent for purposes of monitoring the Borrower’s performance under this 
Agreement.  If, within twenty (20) days of receipt of any such notice, the Municipality notifies Lender in 
writing that it believes that such proposed monitoring agent is not properly qualified, Lender shall, in good 
faith, make all reasonable efforts to address the Municipality’s concerns.  In the event a third party 
monitoring agent is engaged, such monitoring agent shall have authority to act in all matters relating to the 
Lender’s obligations under this Agreement and shall apply and adhere to the standards and policies of 
DHCD relative to the administrative responsibilities of subsidizing agencies under the Act. Such monitoring 
agent shall not be held liable for any action taken or omitted under this Agreement so long as it shall have 
acted in good faith and without gross negligence. 
 

15. Enforcement. 
 
(a) If the Lender provides written notice in accordance with Section 19 hereof of any default, 

violation or breach of any provision of this Agreement by the Borrower (“Default”) and such Default is not 
cured to the satisfaction of the Lender within thirty (30) days after the giving of notice to the Borrower or 
such a longer period of time as is necessary to cure such Default so long as Borrower is diligently and 
continuously pursuing a cure (“Event of Default”), the Lender may apply to any court, state or federal, for 
specific performance of this Agreement or an injunction against any violation of this Agreement, or for such 
other relief as may be appropriate, since the injury to the Lender arising from the default under any of the 
terms of this Agreement would be irreparable and the amount of damages cannot be ascertained and/or 
compensated by money alone; and the Lender may exercise any other remedy at law or in equity or take any 
other action as may be necessary or desirable to correct noncompliance with this Agreement; or Lender may 
terminate this Agreement.   
 

(b) In the event the Lender brings an action to enforce this Agreement and prevails in any such 
action, the Borrower shall pay all fees and expenses, including reasonable attorneys’ fees and costs of the 
Lender (including court costs and the time of any in-house counsel of Lender charged at the same rate as 
comparable outside attorneys).    
 

(c) The Borrower hereby grants to the Lender or its designee or agent the right to enter upon the 
Mortgaged Property at reasonable times and upon reasonable notice for the purpose of monitoring and 
enforcing the terms of this Agreement or to prevent, remedy or abate any violation of this Agreement. 

 
(d) No act or omission by the Lender other than a writing signed by it waiving a breach by the 

Borrower shall constitute a waiver thereof.   
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16. Successors and Assigns. This Agreement shall bind and the benefits shall inure to the 
Borrower and the Lender, and their respective successors and assigns for the Term of this Agreement. Upon 
a sale or other conveyance of the Mortgaged Property, the new owner shall assume and perform all of the 
duties and obligations of the Borrower pursuant to this Agreement arising or accruing on or after the date of 
such sale or other conveyance. The prior owner shall have no obligation or liability under this Agreement by 
reason of any action, inaction or default which occurs on or after the date of the sale or other conveyance. 
Any successor owner must demonstrate that it is qualified to implement the Housing Development’s 
affirmative fair housing marketing and resident selection plan in accordance with applicable DHCD 
guidance. 

 
17. Amendment and Modification.  This Agreement may not be modified or amended except in a 

writing signed by the Lender and the Borrower or by their respective successors and assigns. Notice of such 
amendment shall be sent to the Municipality, which may review the form for compliance with the Act and 
the Comprehensive Permit.  If, within twenty (20) days of receipt of any such amendment, the Municipality 
notifies Lender in writing that it believes such amendment does not comply with the Act or the 
Comprehensive Permit, Lender shall, in good faith, make all reasonable efforts to address the Municipality’s 
concerns.   

 
18. Limitation on Liability and Indemnification.   
 
(a) The Lender shall not be liable for any action taken or omitted under this Agreement so long as 

its actions do not constitute gross negligence or willful misconduct. Subject to the foregoing, the Borrower 
indemnifies and holds the Lender harmless of, from and against all damages, costs, claims and liabilities, 
including reasonable attorneys’ fees and costs, asserted against the Lender arising from, relating to or in 
connection with this Agreement and/or the Mortgaged Property. 

 
(b) Notwithstanding anything in this Agreement to the contrary, upon the occurrence of any 

breach or default by Borrower hereunder, the Lender will look solely to the Mortgaged Property for 
satisfaction of any judgment against Borrower and no officer, partner, manager, member, agent or employee 
of Borrower shall have any personal liability hereunder or for the performance of any obligation of Borrower 
hereunder. Nothing in this paragraph shall affect or derogate from Lender’s rights against any guarantor or 
any other party who may have liability under the Loan Documents while the Loan is outstanding. 
 
 19. Notices.  All notices to be given pursuant to this Agreement shall be in writing and shall be 
hand-delivered by a reputable delivery service or sent by certified or registered mail, return receipt 
requested, to the parties hereto at the addresses set forth on the first page of this Agreement or to such other 
place as the Lender or the Borrower from time to time designate in writing in accordance with this provision.  
A notice shall be deemed received on the date of delivery. 
 
 20. Severability.  All rights, powers and remedies provided herein may be exercised only to the 
extent that exercise thereof does not violate any applicable law, and are intended to be limited to the extent 
necessary so that they will not render this Agreement invalid, illegal, unenforceable or not entitled to be 
recorded, registered, or filed under applicable law.  If any provision or part hereof shall be determined to be 
invalid, illegal or unenforceable, this Agreement shall be construed as if such invalid, illegal or 
unenforceable provision or part thereof has not been contained herein. 
 
 21. Governing Law.  This Agreement shall be governed by the laws of the Commonwealth of 
Massachusetts. 
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 22. Recording.   Borrower, at its cost and expense, shall cause this Agreement to be duly recorded 
or filed and rerecorded or refiled at the Registry and shall pay or cause to be paid all recording, filing, or 
other taxes, fees and charges, and shall comply with all such statutes and regulations as may be required by 
law in order to establish, preserve and protect the ability of the Lender to enforce this Agreement. Borrower 
shall provide Lender with satisfactory evidence that there are no mortgages or other encumbrances senior to 
this Agreement. 
 
 23.     Applicability.  Notwithstanding anything to the contrary in this Agreement, Lender and 
Borrower agree that this Agreement shall be given effect and shall apply to the Mortgaged Property only if 
and to the extent that the Borrower or Borrower’s successor in title constructs the Housing Development on 
the Mortgaged Property.  Nothing in this Agreement shall require the construction of the Housing 
Development nor preclude the Borrower from using the Mortgaged Property for any other purpose. 
 

IN WITNESS WHEREOF, the parties have caused this Agreement to be signed and sealed by  
their respective, duly authorized representatives, as of the date and year first written above. 
 
        BORROWER:  
        __________________________ 

By: _______________________ 
 
Name:_____________________ 
 

        Title:______________________ 
        Hereunto Duly Authorized 
 

LENDER: 
MASSACHUSETTS HOUSING 
PARTNERSHIP FUND BOARD 

 
        By: _______________________ 
 
        Name:_____________________ 
 
        Title:______________________ 
        Hereunto Duly Authorized 
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COMMONWEALTH OF MASSACHUSETTS 

 
________________, ss.        ________,201_ 
 
  On this ____ day of _________________, 201_, before me the undersigned notary public, personally 
appeared the above-named ______________________________, ____________________________ of 
________________________________, proved to me by satisfactory evidence of identification, 
consisting of:  [circle one] (a driver’s license) (a passport) (my personal knowledge) (other: 
___________________), to be the person whose name is signed on the preceding or attached document, 
and acknowledged to me that he/she signed it voluntarily for its stated purpose. 

        
              
        ________________________  
        Notary Public:     
        My Commission Expires:  
        SEAL 

 
 

COMMONWEALTH OF MASSACHUSETTS 
 
________________, ss.        __________,201_ 
 
  On this ____ day of _________________, 201_, before me the undersigned notary public, personally 
appeared the above-named ______________________________, ____________________________ of 
the Massachusetts Housing Partnership Fund Board, proved to me by satisfactory evidence of 
identification, consisting of:  [circle one] (a driver’s license) (a passport) (my personal knowledge) 
(other: ___________________), to be the person whose name is signed on the preceding or attached 
document, and acknowledged to me that he/she signed it voluntarily for its stated purpose. 
 
        _________________________ 
        Notary Public: 
        My Commission Expires: 
        SEAL 
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[ACKNOWLEDGEMENT OF ZONING BOARD OF APPEALS 
 

The undersigned duly authorized Chair of the __________ Zoning Board of Appeals hereby acknowledges 
that the foregoing Agreement (“Agreement”) satisfies the requirements for a “Regulatory Agreement” in the 
Comprehensive Permit, as defined therein, and that the Comprehensive Permit is subject to M.G.L. Chapter 
40B, Sections 20-23; 760 CMR 56.00; and the Comprehensive Permit Guidelines issued by the 
Massachusetts Department of Housing and Community Development (DHCD) (collectively, the 
“Comprehensive Permit Rules”).  Without limiting the generality of the foregoing, the units in the Housing 
Development required to be affordable under the Comprehensive Permit shall be affordable if such units are 
rented in accordance with the Agreement; any local preference set forth in the Comprehensive Permit shall 
be implemented only in compliance with applicable state and federal fair housing rules and the 
Comprehensive Permit Rules; compliance with the Agreement shall be determined solely by the Lender 
during the initial thirty (30) year term in accordance with the Comprehensive Permit Rules; and the transfer 
of the Comprehensive Permit shall be governed exclusively by the Comprehensive Permit Rules.  In 
addition, the Agreement shall control over the Comprehensive Permit with respect to any matter which is 
addressed by the Agreement. 
 
              
     ________________________________ 
      
     Name:  
     Chair, __________ Zoning Board of Appeals 
 

 
COMMONWEALTH OF MASSACHUSETTS 

 
____________, ss. 
 
 On this ___ day of _______________, 2014, before me, the undersigned notary public, personally 
appeared _________________________________, the Chair of the __________ Zoning Board of Appeals, 
proved to me through satisfactory evidence of identification, which was [a current driver’s license][a current 
U.S. passport][my personal knowledge], to be the person whose name is signed on the preceding instrument 
and acknowledged the foregoing instrument to be his or her free act and deed. 
 
     ______________________________________ 
     Notary Public 
     My commission expires:] 
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EXHIBIT A 
 

(Mortgaged Property Description) 
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SECTION 9 
 

LIST OF EXCEPTIONS TO THE ZONING BYLAWS AND  
OTHER LOCAL LAND USE REQUIREMENTS 



 
JFK CROSSING 

PROPOSED WAIVER LIST 
L-1.0 Zoning District 

May 2016 
 
 

Brookline Zoning By-Laws 

Bylaw Section Requirement Requested Waiver(s) 
Details of Proposal  
Requiring Waiver 

Waiver Number 

§4.08 
Affordable Housing 

Requirements 

Waiver to allow affordable housing 
requirements under Chapter 40B, 

rather than under 4.08.  

The Development is a multi-family 
housing development under c.40B, so 

the affordable housing requirements are 
governed by the comprehensive permit. 

A 

§5.09 Design Review 
Design Review requirements not 
applicable under M.G.L. c. 40B. 

Comprehensive Permit, as may be 
granted by Zoning Board of Appeals 

shall provide all local permits per 
M.G.L. c. 40B § 20-23. 

B 

 
Table §5.01 

Maximum Floor Area 

Waiver from maximum ratio of 
gross floor area to lot area  

(1.0 in L-1.0 District) 

The Development is on a 10,851 sf. lot 
and will have a floor area ratio of 

approximately 3.76 
C 

Table §5.01 
Maximum Height of 

Buildings 

Waiver from maximum building 
height limitations  

(40’ in L-1.0 District) 

The height of the Development will be 
64’ at its maximum. 

D 

Table 5.01 Minimum Front Yard Waiver from 10’ The proposed front yard is 3.5’ E 

Table 5.01 Minimum Side Yard  Waiver from 10’+L/10’  The proposed side yard is 5’ F 

Table 5.01 Minimum Rear Yard Waiver from 30’ The proposed rear yard is 5’ G 

Table 5.01 
Maximum Building 

Stories 
N/A 6 stories are proposed H 

Table 5.01 
Maximum Lot 

Coverage 
Waiver from 80% 82% proposed lot coverage I 

Table 5.01 
Minimum Open Space 

(landscaped) 
Waiver from 10% 2.3% (940 SF) proposed J 

Table 5.01 
Minimum Open Space 

(usable) 
Waiver from 20% 3.0% (1,220 SF) proposed K 



Table 6.02 
Parking Spaces – 

2.0/residential unit  
Waiver to allow 0.8 spaces/unit  

The proximity to public transportation 
and the parking lots nearby allow for a 

lower parking ratio 
L 

§3.17 
Department of Public 

Works 

Waiver from the Department of 
Public Works site plan approval 
process, curb cut procedure, tree 
removal, and construction and 
maintenance related parking 

permits. 

Comprehensive Permit, as may be 
granted by Zoning Board of Appeals 

shall provide all local permits per 
M.G.L. c. 40B § 20-23. 

M 

       
    
    
    

 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SECTION 10 
 

TRAFFIC IMPACT ASSESSMENT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 















 
 
 

 
 
 
 
 
 
 

SECTION 11 
 

SITE ENGINEERING PLANS 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 

SECTION 12 
 

EXISTING CONDITIONS SUMMARY 
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420 Harvard Street 
Brookline, MA 
 
PROJECT NARRATIVE 
 
Located at the intersection of Harvard Street and Fuller Street, the proposed building replaces 
a once funeral home that was converted in the late 1990’s, currently housing Re-Max (a real-
estate agency) and 3 residential rental units above the first floor commercial space. Currently 
there are 9 surface parking spaces provided, and this area in addition to the extent of the 
asphalt paving and current building covers over 90% of the entire site. The existing building 
will be replaced with a single thirty-six unit, six-story building with covered parking accessed 
off of Fuller Street. This design has incorporated a fully automated parking system that allows 
for 23 parking spaces in addition to the 6 surface spaces for a total of 29 parking spaces.  
 
The ground floor (first level) of the proposed building will house 2,650 square feet of new 
commercial space with entrances along Harvard Street, similar to those of commercial entries 
in adjacent buildings to this project. A separate lobby off of Fuller Street will provide access to 
the residential units. On the rear of the site, the design has allocated place for a 15’x15’ 
open space area, loading zone along with access to bike storage and a trash room for use by 
both the residential and commercial spaces. 
 
The exterior of the building has been designed with elements that promote a horizontal 
aesthetic for the building: A combination of full height store front system and large format 
stone veneer panels ground the base of the building. The second through fifth floors housing 
the residential units play off of the traditional Brookline vernacular with materials that will 
draw from the neighboring structures (various cladding, siding materials and color palate). 
The residential floors have been designed to step back as each floor goes up on the west side 
of the building adjacent to the home on Fuller Street opening up the skyline to the abutting 
property, which in turn helps to reduce the visual height of the building. For the north side of 
the building facing Coolidge Street, the rear of the building has been pulled back towards 
Harvard Street to align with the property line to the rear of the Butchery Building, increasing 
the rear open space in working discussions with MHP. All units throughout the building have 
been designed to provide layouts that promote open kitchen/living/dining spaces, with 
comfortably sized bedrooms, bathrooms, laundry, storage areas and private balconies. All 
units will have individual washer and dryer units, along with individual heating and cooling 
systems. Specific attention will be placed on making this a “sustainable” project, carefully 
selecting products from appliances through building components to achieve this level of 
sustainability. 
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The design provides for a range of unit sizes, coupled with the affordable component that will 
provide much needed quality housing that fits well within the immediate context and 
surrounding neighborhoods of Brookline. 
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ARCHITECTURAL AND LANDSCAPING PLAN 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



\\server2012\Common\Projects\15107_420 Harvard\drawings\revit\15107_420 Harvard St_Schematic_Stepped_4.rvt

MAY 3, 2016

420 HARVARD ST

BROOKLINE, MA

OAKGROVE RESIDENTIAL, INC.



EMBARCcopyright: EMBARC Studio, llc.

SITE MAP

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A1



EMBARCcopyright: EMBARC Studio, llc.

AERIAL

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A2



EMBARCcopyright: EMBARC Studio, llc.

CONTEXT

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A3

2

3

5

1

4

5432

1



H
AR

VA
RD

 S
TR

EE
T

TR
EN

D
VA

RI
O

 4
20

0

TRANSFER
SPACE

TRANSFER
SPACE

TR
EN

D
VA

RI
O

 4
20

0

STAIR

STAIR

ELEV.

RETAIL 1
1,950 SF

RETAIL 2
700 SF

PLANTINGS

ACCESS AISLE

HC

HC

5

6

FULLER STREET

RES LOBBY

PARKING
23 GARAGE SPACES

RIGHT
6 SURFACE SPACES

29 TOTAL

1'
 -

 0
"

4' - 3 1/2"

3' - 6"

11
' -

 2
"

3'
 -

 1
0 

1/
2"

17' - 0 1/2"

5' - 0"

49' - 8 1/2"

1

2

3

4

LINE OF BUILDING ABOVE AL
IG

N

EMBARCcopyright: EMBARC Studio, llc.

 1/16" = 1'-0"

GROUND FLOOR PLAN

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A7

TOTAL GSF GROUND FLOOR: 4,120 SF



STAIR 2

STAIR 1

ELEV.

UNIT 208
1 BEDROOM

755 SF

UNIT 207
1 BEDROOM

815 SF

UNIT 202
3 BEDROOM

1,050 SF UNIT 203
2 BEDROOM

975 SF

UNIT 204
2 BEDROOM

1,055 SF
UNIT 205

1+ BEDROOM
1,100 SF

UNIT 206
1+ BEDROOM

1,100 SF

DECK

DECK

DECK DECKDECK

D
EC

K

D
EC

K

DECK DECK

DECK

UNIT 201
STUDIO
520 SF

DECK

5' - 0"

5'
 -

 5
 1

/2
"

2'
 -

 0
"

AL
IG

N

EMBARCcopyright: EMBARC Studio, llc.

 1/16" = 1'-0"

FLOOR PLAN LEVEL 2

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A8

TOTAL GSF TYPICAL FLOOR: 8,770 SF



DECK

DECK

ELEV.

UNIT 302
3 BEDROOM

1,050 SF

UNIT 304
2 BEDROOM

1,055 SF

UNIT 306
1+ BEDROOM

1,045 SF

UNIT 301
STUDIO
530 SF

UNIT 303
2 BEDROOM

975 SF

UNIT 307
1 BEDROOM

690 SF

UNIT 305
1+ BEDROOM

1,100 SF

UNIT 308
1 BEDROOM

575 SF

D
EC

K
D

EC
K

DECK

DECK DECK

D
EC

K

D
EC

K

EMBARCcopyright: EMBARC Studio, llc.

FLOOR PLAN LEVEL 3

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A10



STAIR 2

STAIR 1

ELEV.

UNIT 408
1 BEDROOM

670 SF

UNIT 403
1 BEDROOM

600 SF

UNIT 404
2 BEDROOM

1,060 SF

UNIT 405
2 BEDROOM

1,055 SFUNIT 406
1+ BEDROOM
PLUS 1,100 SF

UNIT 407
1+ BEDROOM
PLUS 1,100 SF

UNIT 401
1 BEDROOM

660 SF

DECK

DECK

DECK

DECK DECK

DECK

DECK

D
EC

K

UNIT 402
1 BEDROOM

500 SF

D
EC

K

EMBARCcopyright: EMBARC Studio, llc.

FLOOR PLAN LEVEL 4

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A11



DECK

DECK

UNIT 502
3 BEDROOM

1,150 SF

UNIT 504
3 BEDROOM

1,365 SFUNIT 505
2 BEDROOM

1,290 SF

UNIT 501
1 BEDROOM

835 SF

UNIT 503
1 BEDROOM

950 SF

UNIT 506
1+ BEDROOM

920 SF

EMBARCcopyright: EMBARC Studio, llc.

FLOOR PLAN LEVEL 5

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A12



STAIR 2

ELEV.

UNIT 602
2 BEDROOM

940 SF

UNIT 604
2 BEDROOM

1,040 SFUNIT 605
2 BEDROOM

1,100 SF

UNIT 601
1 BEDROOM

625 SF

PRIVATE TERRACE

PR
IV

A
TE

 T
ER

RA
C

E

PR
IV

AT
E 

TE
RR

AC
E

STAIR 1

UNIT 603
1 BEDROOM

725 SF

UNIT 606
1 BEDROOM

740 SF

PR
IV

A
TE

 T
ER

RA
C

E

PR
IV

AT
E 

TE
RR

AC
E

24' - 7 1/2"

6'
 -

 5
 1

/2
"

EMBARCcopyright: EMBARC Studio, llc.

PENTHOUSE FLOOR PLAN

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A13

TOTAL GSF PENTHOUSE  FLOOR: 6,890 SF



EMBARCcopyright: EMBARC Studio, llc.

UNIT BREAKDOWN

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A15



EMBARCcopyright: EMBARC Studio, llc.

AERIAL PERSPECTIVE

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A21.1



EMBARCcopyright: EMBARC Studio, llc.

AERIAL PERSPECTIVE

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A21.2



EMBARCcopyright: EMBARC Studio, llc.

AERIAL PERSPECTIVE

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A21.3



EMBARCcopyright: EMBARC Studio, llc.

AERIAL PERSPECTIVE

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A21.4





 
 
 
 
 
 
 
 
 
 
 

SECTION 14 
 

AERIAL PHOTOS & LOCUS MAP 
 
 
 
 
 
 
 
 
 
 
 
 



EMBARCcopyright: EMBARC Studio, llc.

SITE MAP

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A1



EMBARCcopyright: EMBARC Studio, llc.

AERIAL

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A2



EMBARCcopyright: EMBARC Studio, llc.

CONTEXT

MAY 3, 2016

420 HARVARD ST
BROOKLINE, MA

A3

2

3

5

1

4

5432

1



 
 
 
 
 
 
 
 
 
 
 

SECTION 15 
 

SHADOW STUDY 
 
 
 
 
 
 
 
 
 
 
 
 



EXISTING



P
:\

1
5
1
0
7
_
4
2
0
 H

a
rv

a
rd

\
d

ra
w

in
g

s\
re

v
it
\

1
5
1
0
7
_
4
2
0
 H

a
rv

a
rd

 S
t_

S
c

h
e

m
a

ti
c

_
S
te

p
p

e
d

_
4
.r

v
t

5
/2

0
/2

0
1
6
 1

2
:2

5
:1

8
 P

M
A

u
th

o
r

SHADOW STUDIES - STEPPED OPTION

MAY 20, 2016

420 HARVARD ST
BROOKLINE, MA

Author

SUMMER SOLSTICE

FALL/SPRING EQUINOX

WINTER SOLSTICE

9:00 AM 12:00 PM 3:00 PM 6:00 PM

JUNE 21ST

SEPTEMBER 22ND/MARCH 20TH

DECEMBER 21ST

STEPPED
OPTION



 
 
 
 
 
 
 
 
 
 
 

SECTION 16 
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